(1)  the prosecution of separate actions by or
against individual members of the class would
create a risk of

(A)  inconsistent or varying adjudications
with respect to individual members of the
class which would establish incompatible
standards of conduct for the party opposing

the class, or

i

(B)   adjudications with respect to individual
members of the class which would as a prac-
tical matter be dispositive of the interests
of the other members not parties to the
adjudications or substantially impair or
impede their ability to protect their in-
terests; or

(2)   the party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate final in-
junctive relief or corresponding declaratory
relief with respect to the class as a whole; or

(3)   the court finds that the questions of law or
fact common to the members of the class predomi-
nate over any questions affecting only individual
members, and that a class action is superior to
other available methods for the fair and efficient
adjudication of the controversy.  The matters
pertinent to the findings include: (A) the in-
terest of members of the class in individually
controlling the prosecution or defense of separate
actions; (B) the extent and nature of any liti-

. gation concerning the controversy already com-
menced by or against members of the class; (C) the
desirability or undesirability of concentrating
the litigation of the claims in the particular
forum; (D) the difficulties likely to be encoun-

. tered in the management of a class action.

As set forth above, a settlement has been reached with
respect to Category I.  The union's attempt to bring a class
action for Categories II and III remains.

The burden is on the party who seeks to utilize the
class action to establish his right to do so.  Zeidman v.
McDermott, 651 F,2d 1030 (5th Cir. 1981), After due con-
sideration, I conclude that the union has failed to satisfy
several important requirements of Rule 23.
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